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The poverty experienced by many nations has long been an
international concern, at least since the United Nations was
established. Along with war, exploitation and illiteracy, corruption,
particularly endemic corruption, is a significant contributing factor
to the continuation of poverty and the underdevelopment of a
nation.

Clearly, development aid has had, and continues to have, a
significant role in corrupt activities. It is encouraging to note,
however, that of late several aid agencies are admitting to and
looking into this internal problem.'

What is corruption?

Transparency International defines corruption as the abuse of power
for private advantage. In effect, corruption is a legal wrong arising
from a particular conduct or activity and suggests moral bankruptcy
of an individual, a bureaucracy or a business.

Scholars have identified a number of different kinds of
corruption. One can, for example, distinguish between political
and bureaucratic corruption and parochial (to achieve status) and
market (for money) corruption. Recognising the motivators behind
these various types can be useful in determining ways to combat
the problem.?

A distinction is also made between grand corruption and what
is known as facilitation payments, grease payments or petty
corruption.® Grand corruption involves the making of large
payments to people in positions of power in order to secure a right
or to obtain an advantage that could not be secured or obtained
legitimately. Petty corruption involves the payment to minor
officials of small amounts of money towards securing a right that
is legitimately due, for example paying extra to have a telephone
installed. Petty corruption, while not condoned, is considered to
be of less concern than grand corruption, because it does not
distort international trade or the economy or undermine the
economic development of a country.’

While it is understood that in many countries petty corruption
can impose a direct burden, particularly on the poor, and sometimes
is the most “visible’ face of corruption, the international effort
towards combating corruption —and the focus here — is on grand
corruption.

What is wrong with corruption?

Bribery, the most prevalent form of corruption, is prohibited in
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almost all countries,® even in those where corruption is endemic,

such as Indonesia and Nigeria.”
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It has been argued that corruption, in its most negative
portrayal, is a Western construct and that what constitutes
corruption and bribery in a developed country is no more than a
traditional and cultural practice in another, non-Western and
developing, country.® But even those countries that argue against
the imposition of Western values have explicitly recognised through
legislation that bribery and corruption are not cultural practices
but illegal and outlawed activities. Further, concerns raised by the
population in countries such as Nigeria and the old Zaire indicate
that such corruption is not generally accepted as a traditional right.

It also has been argued that corruption could in fact have a
neutral impact on an economy and therefore should not be illegal.’
Indeed, some have gone so far as to argue that bribery can be an
indication of the high level of business competition and that
prohibiting businesses from bribing could result in their operating
more as a cartel.' The overwhelming evidence, however, is that
the damage caused far outweighs any perceived benefits:

Corruption is a symptom that something has gone wrong in
the management of the state. Institutions designed to govern
the interrelationships between the citizen and the state are
used instead for personal enrichment and the provision of
benefits to the corrupt. The price mechanism, so often a source
of economic efficiency and a contributor to growth, can, in
the form of bribery, undermine the legitimacy and effectiveness
of government."!

Corruption is an economic, legal, environmental and social
issue. It corrodes the social structure and trust in government,
damages the economy and ultimately undermines the legitimacy
of the state.'? Also, the ‘benefits” are inevitably enjoyed by a very
few and tend to go disproportionately to the rich, to the detriment
of the poor.”® Indeed, it has been observed that ‘the most serious
corruption is an elite activity’.'* Recent studies suggest that serious
corruption also tends to benefit men more than women. This is
because corrupt activity means less money is available for health
and social security and that women suffer disproportionately as a
consequence.'

The significant damage that corruption causes to the economic
development of a country is also felt most strongly by the poor
and therefore it contributes to poverty. A good example of its
corrosive impact can be found in what was Mobutu’s Zaire:

[Corruption and bribery] encourages competition in bribery,
rather than in quality and price of goods and services. It inhibits
the development of a healthy marketplace. Above all, it distorts
economic and social development and nowhere with greater
damage than in developing countries . . . Most important, the
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heaviest cost is typically not in the bribes themselves but
rather in the underlying economic distortions they trigger and
the undermining of institutions of administration and
governance.'®

Corruption and the impact on economies

There is no clear estimate of the global cost of corruption. However,
according to the Association of Certified Fraud Examiners, all
organisations worldwide lose around 6 per cent of annual revenue
to fraud and corruption. In the USA, the cost is estimated to be
around $400 billion per year."” While it is unclear what percentage
of this is attributable to corrupt activity, it suggests that corruption
does result in significant sums of public moneys being illegally
diverted to private use, sums that would go some way to redressing
the debt being experienced by the more heavily indebted poor
countries.'®

Corrupt behaviour by public officials who are important
decision makers can result in the wrong projects being developed,
usually at the expense of smaller, more labour-intensive and
ultimately more socially and economically beneficial ones.
Developing countries have an abundance of examples of projects
that were driven by the wrong motivators, especially during the
1970s and 1980s. This has resulted in steel mills, sugar refineries
and other processing plants that cannot be used; inefficient and
unnecessary dams; expensive national stadiums and other
structures; and poorly constructed and unmaintained roads and
railways. At the same time, the poorest members of these countries
are still waiting for basic services.

Does increasing globalisation mean
increasing corruption?

There is no empirical evidence to suggest that increasing
globalisation has led to increasing corruption.”” Certainly, since
the early 1990s there has been more evidence of corruption than
previously and, unless concerted action is taken, the level will only
increase.

What is required is both the reform of the public sector in
those nations where corruption is most endemic (as well as others)*
and a change in attitude by the private sector.”! Increased numbers
of wealthy companies trading around the world cannot help to
reduce corruption unless they commit themselves to not giving
bribes. And there is evidence to suggest that countries with strong
anti-corruption programmes are seen to prosper. For example, a
1997 study concluded that, if corruption occurred in Singapore
to the same extent as in Mexico, it would be equivalent to increasing
the tax rate on the foreign investor by more than 20 per cent.
Accordingly, it concludes that increased corruption has the same
deterrent effect on investment as increased taxes.??

While multinationals have gained in number and economic
strength over the past few decades, they have not usurped the role
of the state — and cannot under the existing structure of

international law.
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Can corruption be curbed?

Given the transnational nature of bribery and corruption, the
detrimental impact on development, the endemic nature of
corruption in many states such that it has become difficult if not
impossible for businesses to operate transparently, and the resulting
distortions to the global economy, the issue can only be successfully
addressed if there is international cooperation.” This is particularly
so as those local systems introduced to combat the problem are
often themselves corrupted, or at least perceived to be, by a

distrustful population.?

The USA enacted the Foreign Corrupt Practices Act (FCPA)
in 1977. The Act prohibits American companies and citizens from
bribing foreign public officials, foreign political parties or candidates
for foreign political office. Criminal penalties are imposed in the
event of a breach. The prohibition does not extend to the making
of facilitation payments, or petty corruption.

However, it was not until the 1990s that other countries began
to follow suit. The World Bank, among others, now targets corrupt
practices as a major cause of underdevelopment and provides
assistance to countries seeking to address the factors underlying
corruption. This includes introducing measures to combat fraud
and corruption and black-listing companies from participating in
World Bank projects where they have been found to have breached
procurement guidelines.”

Transparency International is another private sector initiative.
Formed in 1993, it is a coalition against corruption and has
national chapters in 80 states, most of them in developing

countries.?

It is a non-political and non-profit organisation that
does not take sides or impose judgement on either bribe payers or
bribe seekers. It does not investigate individual cases, nor does it
seek to expose individuals who engage in corrupt activity. Instead,
it devotes itself to combating grand corruption through creating
awareness, improving systems and encouraging other organisations

and individuals to join the coalition.”

Transparency International uses a number of strategies to
achieve these ends, including two surveys: the Corruption
Perception Index (CPI) and the Bribe Payers Index (BPI). The
CPI, published annually since 1995, has been instrumental in
increasing public awareness. The CPI ranks countries in terms of
the degree to which corruption is perceived to exist among public
officials and politicians. In contrast, the BPI, launched in 1999,
lists those countries in order of the propensity of their businesses
and businesspeople to pay bribes.

The problem of corruption is thus becoming increasingly
exposed and growing numbers of agencies and businesses are
prepared to speak out against it and to take steps towards addressing
it. Transparency International, through its national chapters, works
with all governments, institutions and private sector companies
and organisations, be they for-profit or non-profit, to assist them

in this process.
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OECD Convention

The most significant initiative has been the adoption by OECD
member countries and five non-member countries in December
1997 of the OECD Convention on Combating Bribery of Foreign
Public Officials in International Business Transactions.

This convention obliges parties to it to implement legislation
that prohibits the bribery of foreign officials and to impose ‘effective,
proportionate and dissuasive criminal penalties’ on any persons,
including corporations, who breach this prohibition. Each party
is required to take necessary measures to prohibit the use of
accounting or book-keeping methods to hide bribery payments
and to ensure that bribery of a foreign public official is an
extraditable offence. Given that the signatory countries account
for around 70 per cent of world trade and around 90 per cent of
foreign direct investment, it is likely that enactment of such
legislation, if rigorously enforced, could have a significant impact.?®

Australia implemented its obligations under the OECD
Convention through the Criminal Code Amendment (Bribery of
Foreign Public Officials) Act 1999 . The Act was passed with
bipartisan support and proclaimed on 17 December 1999. The
Commonwealth Government also agreed to remove payments of
bribes as tax deductions.” The Act applies to bodies corporate as
well as individuals. However, the Commonwealth Criminal Code
1995 also deems a body corporate to be responsible for any offence
committed by its employee, agent and officer acting within the
actual or apparent scope of his or her employment, or actual or
apparent authority.*’

What will be crucial to corporations in such circumstances will
be whether the relevant corporation had in place an adequate
‘corporate culture’ at the time the offence was committed.?! In the
event that an employee, agent or officer of a corporation is found
to have bribed a foreign public official and that corporation’s
corporate culture is found to be inadequate, that corporation will
be criminally liable for the conduct of that employee, agent or
officer. A breach of the Act incurs a penalty of 10 years imprisonment
or substantial fines, for both the individual and the corporation.

There remain some significant problems with the Act: how to
gather sufficient evidence to secure a conviction and enforce the
legislation; and concerns that companies may seek to use facilitation
payments, which are not prohibited under the Act, as a means to
avoid the prohibition.

Will the OECD Convention be effective?

Concerns have been expressed about the strict nature of the
prohibition and the fact that OECD companies may now suffer a
disadvantage when competing for contracts overseas.

As noted above, the signatory countries account for
considerable levels of world trade and foreign direct investment,
which means that a significant number of companies are subject
to the same laws. The fact that all of these are obliged to implement,
or have implemented, comparable legislation also should go some
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way to ‘leveling the international business playing field’, thus
addressing some of these concerns.

The OECD Convention, if properly monitored and enforced,
will encourage business to operate in a way that limits its
involvement in corrupt activity, thus reducing its role in
perpetuating poverty. Many well-known multinationals, such as
BHP, Rio Tinto and De Beers, already prohibit the payment of
bribes. Such companies are in a position to take unilateral action
because they wield considerable economic power and because
they are subject to close scrutiny by the media and non government
organisations.

Where many problems are likely to arise is in the activity of the
smaller, less well-known multinationals.*> Many of them do not
have the economic power to withstand corrupt demands made by
foreign public officials, and/or some of them aim to maximise
returns, and rapidly, and therefore are prepared to pay to achieve
their objectives.*

Conclusion

Poverty is worsening in many populations, particularly in Africa.
Corrupt activities contribute significantly to the perpetuation of
poverty and to the continued underdevelopment of some nations.
Itis only through international cooperation and a change in attitude
by multinational companies, many of which are wealthier than
the nations in which they operate, that corrupt activities can be
curbed. Implementation of the OECD Convention obligations is
a significant step towards achieving this aim.
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